UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

NI CKOYAN WALLACE |
I

V. | C.A No. 04-363-L
I
I

UNI TED STATES OF AMERI CA

VEMORANDUM AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

Petitioner Nickoyan Wallace has filed a notion to vacate,
set aside, or correct sentence pursuant to 28 U S.C. § 2255
(2000) (“rmotion to vacate”). After the CGovernnent responded,
Wal l ace filed a notion for |leave to anend his notion to vacate to
add a cl ai m based on unaut hori zed “doubl e-counting” in the
cal cul ation of his sentence.

For the reasons set forth below, the notion to anend is
granted, and Wallace's notion to vacate, as anended, is al so
granted, solely on the basis of the claimadded by the anmendnent,
to permt Wallace to be resentenced.

I . BACKGROUND AND TRAVEL

On Cct ober 18, 2000, Wallace was indicted on charges arising

out the arned robbery of a gun shop in Providence. See United

States v. Wallace, CR No. 00-122-L. Willace's first trial

resulted in a mstrial. At his second trial, at which he was
represented by Attorney Francis J. Flanagan, Wallace was found
guilty by a jury of: (1) obstruction of interstate commerce by

robbery of certain firearns, and conspiracy to so obstruct, in



violation of 18 U S.C. 8§ 1951; (2) robbery of firearns froma
federally-licensed dealer, in violation of 18 U S.C. 8§ 922(u) and
18 U S.C. 8 2; and (3) brandishing a firearmin relation to a
crime of violence, in violation of 18 U S.C. 8 924(c) (1) (A (il).
The Presentence Investigative Report (“PSR’) cal cul ated
Wal | ace’ s sentence for the arned robbery offenses by starting
with a base offense level of 20, and adjusting upwards by six
points for the use of a firearm (per Sentencing Guideline
8§ 2B3.1(b)(2)(B)), and by one further point because the offense
i nvol ved one or nore stolen firearns (8 3B3.1). An additional
two points were assessed for obstruction of justice related to
Wl | ace’ s perjury concerning his whereabouts and invol venent in
the offense (8§ 3Cl.1),! yielding a total offense |evel of 29,
with a crimnal history category of Il. The Court inposed a
total sentence of 204 nonths (17 years) of incarceration,
foll owed by three years of supervised rel ease.
Wal | ace appealed to the Court of Appeals and was represented
by appoi nted counsel, Jon R Maddox. On August 21, 2003, the

Court of Appeals affirnmed Wallace's conviction on all counts.

! At sentencing, Wallace. through counsel, objected to the
assessnment of the additional points for obstruction of justice,
argui ng that he had exercised his constitutional right to testify, and
that the jury’ s disbelief of his testinony was not sufficient to
establish his willful obstruction of justice. This Court disagreed,
stating that the right to testify on one's own behal f "does not
include the right to perjure one's self," see Transcript of Sentencing
Heari ng Conducted on January 23, 2002 (“Sent. Tr.”) at 8, and
retai ned the additional points.
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United States v. Wallace, 71 Fed. Appx. 868 (1st Cir. 2003).°2

Further review was denied by the U S Suprene Court on March 22,

2004. In re: Wallace, 541 U. S. 934 (2004).

The instant notion to vacate sentence was filed on August
11, 2004. In his initial notion to vacate Wall ace raises 11
separate grounds for relief, which my be summarized as foll ows:

(1) Wallace clains he was deni ed effective assistance of
counsel for various reasons, including, but not limted to:
counsel's failure to call Lisa Gallant, a witness at the first
trial, failure to challenge identification evidence which Wall ace
al | eges was suggestive and inproper; and failure to challenge the
testinmony of Wllie Preston, a prison informnt.

(2) Wallace clains that the Governnent engaged in
prosecutorial msconduct, also on various grounds, including
solicitation and use of false testinony; wongful use of
Wal | ace' s booki ng phot ograph and Florida |Iicense photograph at
trial; and alleged inproper references to prejudicial facts not
in evidence as to the ownership of the cell phone, the apartnent
at 181 Pl easant Street in Providence, and the noney found in an
apartnent occupi ed by Wl | ace.

(3) Wall ace raises a claimunder Bl akely v. Washi ngton, 542

U S 296 (2004), challenging the two-point increase in his

2 A second appeal, which Wallace pursued pro se fromthis
Court’s denial of his notion to vacate conviction pursuant to Fed. R
Cv. P. 60(b), was likew se denied by the Court of Appeals on Decenber
11, 2003. See 82 Fed. Appx. 701 (1st Cir. 2003). No further review
was sought on this appeal.
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of fense | evel for obstruction of justice.
I n respondi ng, the Governnent objected to all these clains.
Thereafter, Wallace filed a notion for |eave to anmend his
8§ 2255 notion, seeking to add a claimthat his counsel was
ineffective for failing to challenge an alleged “unwarranted
doubl e-counting” in the inposition of his sentence. The
Gover nnent does not oppose the notion to anmend and concurs that
there had been doubl e-counting in the calculation of Wall ace’s
sentence. See Governnment’s Response to Petitioner’s Mtion for
Leave to Anmend‘s 2255[sic] (“Gov’'t Resp.”) at 2-3. The
Governnment al so proposes that Wall ace be re-sentenced and that a
revi sed presentence report be prepared incident to the re-
sentencing. 1d. at 3. In a supplenental filing, Wallace inter
al i a opposes the preparation of a revised presentence report.
. DI SCUSSI ON
The pertinent section of 8§ 2255 provides:
A prisoner in custody under sentence of a court
established by Act of Congress claimng the right
to be rel eased upon the ground that the sentence
was i nmposed in violation of the Constitution or
|aws of the United States, or that the court was
wi thout jurisdiction to inpose such sentence, or
that the sentence is in excess of the maxi num
authorized by law, or is otherw se subject to
collateral attack, nmay nove the court which inposed

the sentence to vacate, set aside or correct the
sent ence.

28 U S.C. § 2255, T 1.

Cenerally, the grounds justifying relief under 28 U S. C
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8§ 2255 are limted. A court may grant such relief only if it
finds a lack of jurisdiction, constitutional error or a

fundanental error of | aw United States v. Addoni zi o, 442 U.S.

178, 184-185, 99 S. . 2235 (1979). “[Aln error of |aw does not
provide a basis for collateral attack unless the clainmed error
constituted a fundanental defect which inherently results in a
conplete mscarriage of justice.” 1d. at 185 (internal
guotations omtted).

| neffecti ve Assi stance

A defendant who clains that he was deprived of his Sixth
Amendnent right to effective assistance of counsel nust
denonstr at e:

(1) That his counsel’s performance “fell bel ow an objective
standard of reasonabl eness”; and

(2) “[A] reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding
woul d have been different.”

Strickland v. Washi ngton, 466 U. S. 668, 687-88, 694 (1984). See

Cofske v. United States, 290 F.3d 437, 441 (1st Cir. 2002).

The convi cted person bears the burden of identifying the
specific acts or om ssions constituting the allegedly deficient

performance. In assessing the adequacy of counsel’s performance,

the Court | ooks to “prevailing professional nornms.” Scarpa V.

Dubois, 38 F.3d 1,8 (1st GCr. 1994), citing Strickland, 466 U. S.

at 688). Under the second prong of the Strickland test, the

petitioner nmust show actual prejudice, that is, but for counsel’s
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deficient performance, the outcone woul d have been different.

Id., citing Strickland, 466 U S. at 694.

Because it is dispositive of the instant notion to vacate,
the Court focuses on Wallace's notion to anend and on the

addi ti onal clai mwhich Wal |l ace seeks to assert.

A. Mbtion to Amend Petition

A 8 2255 petitioner is entitled to anmend his notion to
vacate in accordance with Fed. R Cv. P. 15. See Rules

Governi ng 8 2255 Proceedings, Rule 12. See also Mayle v. FeliXx,

- US - 125 S. .. 2562, 2569 (2005)(noting same in context of

8§ 2254 proceedings). Pursuant to Rule 15(a), a party may anmend a
pl eadi ng once "as a matter of course at any tinme before a
responsi ve pleading is served;" thereafter, permssion to amend a
pl eading "shall be freely given when justice so requires."” See

Mayl e, 125 S. Ct. at 2569; Mederos v. United States, 218 F.3d 1252

(11th Cr. 2000).

Here, Wallace’s notion to anmend his original notion to
vacate was filed on January 10, 2005, sonme five nonths after his
original 8§ 2255 notion was filed and after the Governnent had

responded, but less than ten nonths after his conviction becane

final. Thus, the new claimwas raised within the one-year



limtations period.?

Mor eover, the Governnent does not oppose the notion and
concurs that the interests of justice favor allow ng Wall ace
| eave to anmend in order to assert a new claimconcerning alleged
“doubl e-counting” in connection with the calculation of his
sentence. In view of these considerations, the Court finds that
it isinthe interests of justice to permt the anended claimto
be filed, and Wallace’s notion to anmend, therefore, is granted.
See Fed. R Cv. P. 15(a); Mayle, 125 S.Ct. at 2569.

B. Doubl e- Counting C aim

Wal l ace’s new claimalleges that this Court, in adopting the
PSR, engaged in inperm ssible “double-counting” in the
cal cul ation of his sentence and that his counsel was ineffective
in failing to challenge that calculation. He asserts that the
addition of six points to his base offense level for the use or
brandi shing of a firearm which increased the guideline
sentencing range for the arned robbery offense, in conjunction
with the inposition of a consecutive seven-year sentence for the
18 U.S.C. 8§ 924(c) offense, nmeant that his firearmuse was

considered in connection with both of fenses, a form of

8 The Government contends that Wallace is “tardy” in raising
this newclaim but it is not clear in what way, given that the notion
to amend is not untinely. Thus, this Court need not address the issue
of whether the new claim“relates back” to the clains asserted in the
original notion to vacate. See e.g. United States v. Hicks, 282 F. 3d
380, 387 (D.C. Cir. 2002).
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i nper m ssi bl e "doubl e-counting."
Quideline 8 2K2. 4 applies to convictions under 18 U S. C

924(c) (possession, use or brandishing of a firearmduring a
crime of violence). Application Note 2 to that provision
provides in pertinent part:
If a sentence under this guideline is inposed in
conjunction with a sentence for an underlying of f ense,
do not apply any specific offense characteristic for
possessi on, brandi shing, use, or discharge of an

expl osive or firearmwhen determ ning the sentence for
t he underlyi ng of f ense.

US. S.G 8§ 2K2.4, Applic. Note 2, 1st para., added by Amendnent
599 (enphasi s added).

This provision was enacted to prevent any "doubl e-counting”
t hat woul d ot herw se occur for defendants who were convicted of
an arned robbery offense and separately sentenced under 18 U. S.C

8§ 924(c). See USSG 2K2.4, Background Note; United States v.

H ckey, 280 F.3d 65, 68 (1st G r. 2002) (noting sane).

Under this provision, the six-level increase for brandi shing
a firearmduring a robbery should not have been inposed in the
cal cul ation of Wallace' s guideline range for the arnmed robbery
of fense, in view of his consecutive sentence for the offense

under 18 U.S.C. 924(c¢c)(1) (A (ii).* Wthout this six-Ievel

4 The Court takes judicial notice that Wallace' s brother, Tim
Wal lace (“Tim "), was convicted in Cctober 2004 in this Court of the
same charges for which Wallace was convicted, see United States v.
Tim Wallace, CR 00-122-S-2, and that the sentence inposed by Judge
WlliamE. Smith in that case was based on a guideline range that did
not include a six-level increase for brandishing a firearmduring the
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increase, Wallace' s total offense level for the arnmed robbery
of fense woul d have been 23 instead of 29, with a resulting

gui del i ne sentencing range of 51-63 nonths, rather than the 97-
121 nonth gui deline range utilized.

The ultimate question here, of course, is whether the
failure of Wallace' s counsel to recognize and chall enge this
doubl e-counting at sentencing constitutes ineffective assistance
warranting relief. The Court finds that counsel’s failure to
recogni ze and chal | enge the doubl e-counting as part of his review
of the PSR constituted objectively deficient performance and,
further, that because the unchal | enged doubl e-counting had a
direct inpact on the length of his guideline sentencing range and
thus the length of his sentence, Wallace was prejudiced. See

Gover v. United States, 531 U.S. 198, 202-204 (2001) (any

increase in sentence resulting fromcounsel’s deficient

performance constitutes prejudice); United States v. Horey, 333

F.3d 1185 (10th Gr. 2003) (sane, where counsel failed to object
to i nproper sentenci ng enhancenent).

Therefore, the Court grants Wallace's notion to vacate, as
anmended, to the extent, and only to the extent, that the

cal cul ation of his original sentence involved such “doubl e-

robbery, in view of the prohibition on double-counting set forth in
8§ 2K2.4. See Transcript of Sentencing Hearing of Tim Wllace,
conducted on January 21, 2005 at 10. The Court further notes that
Tim received a sentence of 25 years under the advisory Guidelines.
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counting” contrary to Guideline 8 2K2.4 and its Background Not e.
The Court takes no view at this tine as to what Wall ace’s new
sentence m ght be.

In view of the disposition of this claim the Court need not
reach the other clainms made by Wallace in his notion to vacate --
despite Wall ace’s request that it do so -- and the Court takes no

position on those cl ains.

L1, CONCLUSI ON

For all of the foregoing reasons, the Court ORDERS as

fol |l ows:

(1) Wwallace’'s notion to anmend his notion to vacate is
GRANTED.

(2) The notion to vacate, as anended, is GRANTED, solely on
the basis of the claimadded by the amendnent, and
Wal | ace shall be resentenced in his underlying crimnal
case, CR No. 00-122-L, at atinme to be determ ned by
this Court. The Clerk shall attenpt to nmake
arrangenments to have Wallace returned to this
jurisdiction in Septenber 2006 and shall have this

matter referred to a Magistrate Judge for the
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(3)

appoi nt nent of counsel to represent Wallace at his
resent enci ng.

The United States Probation Ofice shall prepare a
revised presentence report in connection with Wall ace’s
resentencing. |In addition to any objections to the
revi sed presentence report so prepared, the Governnent
and counsel for \Wallace shall each submt a pre-hearing
menor andum of | aw on the issues of: (A) whether the
Sentencing Guidelines will be mandatory or advisory as

to Wallace’s resentencing, in light of United States v.

Booker, 543 U. S. 220 (2005); and (B) the extent to
which the Court in resentencing Wall ace, may inpose a
greater or |esser sentence than the sentence originally

i nposed.

I T 1S SO ORDERED

Seni or

Ronal d R Lagueux
U S. District Judge

2006
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